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David.O. Carson, Esp
General Counsel.
U.S. Copyright Ofhce, Room LM~
James Madison Memorhl Sngdinl
First and incmependence Avenue, S.R.
Washington, D.C. 2Q$40

RKCElVEO

Digital Pb~~ecord Pehvery
Rare A4fustnlat Aoceediag

Docket No 96% CARP M%A

Dear h4r. Carson..

ln anticiparion of the nletinN called hy rbe Copyright Otthe in this
mmter, we enclose pmposed reydarions as to which rhe parries (based on their
snbmissionS) appear ra be in mnbsrnnrhl alreeaseat. The relnrarionm would;

(i) Establish rhc royalty rare for gener@ digiral yhonorecord
dehverics (subscctton 259,S(b));
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(ii) Defer the setting of rates for incidental digital
phonorecord. deliveries, eith the mod%cation suggested
by the Webcastcrs in their comments dard October 23,
1998 (section 25$ ,6);

(ii) Establish the schedule for future proceedings. as
previously proposed m the joint petition of MMPA. RlAA
atmi SGA (section 2$5.7); aud

(iv) Include a new sectian setting forth tbe clmri6cation 8Qgght
by ASCAP, BMl and SESAC, as rnodi5ed to include
rights under section l06(6) of the Copyright Act (section
25S.S).

„Since y

Carey R. os

Enclosure

cc: Service List
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The title of section 255.S is revised to read "Royalty rate for digital
phonoreeord deliveries in general." and the present paragraph of section 255.$ is
designated as paragraph {a).

Section 255,5 is further revised by adding the iollawing tv paragraph:

(b) For every digital phonorecord delivery mode on or after January 1,
1998 except for digital phanorecord deliveries where the reproduction or distrSution
of a p onorecord is incidental to the transmission which constitutes the digital
phonorecard delivery, as specified in 17 U.S;C. II 115(c)(3)(C) and (0)j the royalty
rate payable with respect to each work embodied in the phonorecord shall be the royaltyrate prescribed in section 255.3 for the nQKiag and distribution af a phonorecord made
and distributed on the date of the digital phonorecord delivery (the "Physical Rate" ). ln
any future proceeding under 17 U S.C. 5 115(c)(3)(C) or (0), the royalty rates payablefar a compulsory license for digital phonorecord deliveries in general shaH be
established de novo, and no precedential effect shaH be given to the royalty rate payable
under this paragraph for any period prior to the peri% as to which the royalty rates are
to be established in such iuture proceeding.

2. A new section 255.6 is added, which reads as folloes-

5 2M.6 Royalty rate for incidental digital phonorecard deliveries.

The royalty rate for digital phonorecord deliveries where the reproduction or
distribution of a phonorecord is incidental to the transtnission which constitutes a digital
phonorecord delivery„as specified in 17 U.S.C, II 115(c)(3)(C) and (9), is deferred for
consideration until the next digital phonorecord delivery rate adjusttnent proceeding
pursuant to the schedule set forth in sectiott 255.7; provided, however, that any owner
az user of a copyrighted work with a signiiicant interest in such royalty rate, as
provided in 17 U.S.C. 5 803(a)(l), may petition the Librarian of Congress to establish
a rate prior to the commencement of the next digital phonorecord delivery rate
adjust3nent proceeding, ln the event such a petition is filed, the Librarian of Congress
shall proceed in accordance with L7 U.S.C. $ 115(c)(3)(D), and aQ applicable
regulations, as though the petition had been filed in accordance with 17 U.S. C,
g 803(a)(l),
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+ nep section 255.7 is added, which reads as fogows'85.7

Futute proceedings

The procehves specified in l7 U.S.C. g 115(c)(3)(C) shall be repeated in 1998
and. every second year thereafter until 2006 so as to determine the applicable rates and
tntns for the

' of digital phonorecord deliveries during the periods begintung
January 1 200 002, 2004, 2006 and 2008. The procedures specified in 17 U.S,C,
g 119(c)( ) shag be repeated, in the absence of license agreetnetLts negoriated under
17 U.S.C. I 1 15(c)p)(8) and (C)„upon the filing of a petition ia accordance with 17
U S.C. 5 S03(a)(l)„ in 1999 and every second year thereafter untB 2007 so as to
detemune aew rates and tertns for the tnaking of digital phonorecord deliveries duringthe periods beginning January 1, 2000, 2002, 2004, ZM6 and 2003. Thereafter, the
procedures specified in 17 U.S.C, 0 115(c)(3)(C) and. (D) shall be repeated in each fifthcalender year. Notwithstan4aN the foregoing, 4iffn'ear years for the repeaxing of much
proceedings may be determined in accordance with 1/ Q.S,C. 5 115(c)(3)(C) and (0),

4. A new secTMn 255.S is added, %licit reads as follows;

255,8 Publk pertoraumces of sound recordings and tnusiettl works.

Nothing in Part 255 annals or litnits the exclusive right to publicly perform a
sound recording or the musical work anhodied therein, including by meaas of a digitaltransmission, under 17 U.S C. gf 106(4) and 106(5)



, NOV, -1?'8(THU) 14:06 ASCAP — LEGAL

Nbv-11-98 OO:ZTpm Flam-PAU[, Ip)SS Ny

TEL'212 787 1381 P,

00'-888

P.OO/Ot'-OOO

8RRVrCR LlsT
Docket No. 9&4 CARP DPRA

Seth D. Greenstein, Ksg.
Mcf)ermotr, Will dt Emery
600 Thirteenth Street, N.%'.
'Washington, D.C. 20009-3096
Counselfor Coa)irian oflnrerner

%'ebcasrers

Bruce 6. Joseph, Bsg,
Wiley, Rein, Fielding
1776 K Street, 5,W,
Washington, 9,C. 1Q006
Counselfor rhe United Sares 2'efephone
Association

Marvia L. Berenson, Esp.
Joseph J. DiMona, Ksq.
BMl
320 %Vest 57th Street
&few York, New York l0019

Michael J. Retnlngton, Esq.
Jeffrey J. Lopez, Esq.
Drinker Biddle Br, Reath LLP
901 15th Street, N.W„Suite 900
Washington, D,C. 20005
Counselfor Broadcast Music, inc.

Cavy H. Sherman, Estl.
Steven M, Marks, Esp.
Recordittg Industry Association
of AtDerica

1330 Connecticut Avenne. N.W.
WasMngtcm, D.C. 20036

Edward P. h4urphy, Esq.
National Music PuMisher's Association
and the Harry Fox Agency, Inc.

711 Third Avenue
New York, New York 1tm17

Henry R. Kauiman, Esq.
SRSAC, Inc.
42.1 West 54th Street
New York, New Yorl'0019

George David%'eiss, Esq.
The Sonpvriters Guild of America
1900 Harbor Boulevard.
Weehawken, New Jersey 07087

Bruce A. York, Esq.
Ann E. Chaitoviu, Esq.
Amencan Federatton of TelevisIon
an4 Radio Artists

26Q Madison Avenue
New York, New York 10017

Arthur Levine, Esq,
Finnegan. Henderson, Fsrabow.
Garrett k Dunner
1300 I Street, N,W.
washington, D.C. 26005
Counselfor American Federation of
2"elevision and Radio Arrisrs
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Steven R. En@lund, Ksq.
Arnold 4 Porter
$5S Twelfth Street, N.W.
Washington. D.C. 20004-1202
Counselfor ALAN

Beverly A, %0lett, Esq,
ASCAI'14

Clitgon Street
Brooklyn, New York 11231

l. I:re@ Koenigsberg, Esq.
White A Case LLP
t 159 Avenue af the Americas
Ne~ Vore, Ne work &0036-2787
Coute)for ASCAP

Bruce D. Sokler, Rsq.
Fernando R. LaNBIrda, Fsq,
Mintz, Levin, Cohn. Ferris,
Glovsky anc} Poyeo, P.C.

701 Pennsylvanh Avenue. N.W., Suite 900
%ashington, D.C. 20M%
Lounselfor

Digital

Cable Jhdio Associates
4 America Online, fnc.

lola M, Mcoivern, Bsq,
ASCAP
One I.lncoln Plaza
New York, New York 10023

Doer D$9,132'llew 1
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